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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MICHAEL LES DOWLER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43950
ADA COUNTY NO. CR 2015-9011
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Michael Les Dowler appeals from the district court’s Judgment of Conviction and
Order Retaining Jurisdiction and Commitment. Mr. Dowler was sentenced to unified
terms of fifteen years, with five years fixed, for both his battery upon a law enforcement
and battery upon a health care worker convictions. He asserts that the district court
abused its discretion in sentencing him to excessive sentences without giving proper
consideration or weight to the mitigating factors that exist in his case.
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Statement of the Facts & Course of Proceedings
On July 10, 2015, an Information was filed charging Mr. Dowler with battery upon
a law enforcement officer and battery upon a health care worker. (R., pp.25-26.) The
charges were the result of Mr. Dowler striking an officer and hospital personnel while
they attempted to care for him after he received a head injury earlier in the evening.
(PSI, p.4.)1 He maintains that he was combative because he had been attacked earlier
that evening and was unable to comprehend what was happening at the hospital. (PSI,
p.5.) Later, an Information Part II, was filed charging Mr. Dowler with a persistent
violator enhancement. (R., pp.32-33.)
Mr. Dowler entered a not guilty plea to the charges.

(R., p.29.)

The case

proceeded to trial. (R., pp.54-64.) Although the jury had questions about whether a
“head injury / concussion” was a valid defense or negated intent, the jury ultimately
returned verdicts of guilty to both battery charges and the persistent violator
enhancement. (R., pp.124-125.)
At sentencing, the prosecution requested imposition of a unified sentence of ten
years, with two years fixed.

(Tr. 2/4/16, p.116, Ls.23-25.)

Defense counsel

recommended that the court retain jurisdiction with an underlying sentence of five years,
with one or two years fixed. (Tr. 2/4/16, p.124, Ls.1-10.) The district court imposed
unified sentences of fifteen years, with five years fixed, and retained jurisdiction.
(R., pp.128-132.) Mr. Dowler filed a Notice of Appeal timely from the district court’s

For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.
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Judgment

of

Conviction

and

Order

Retaining

Jurisdiction

and

Commitment.

(R., pp.133-135.)
ISSUE
Did the district court abuse its discretion when it imposed unified sentences of fifteen
years, with five years fixed, subject to a period of retained jurisdiction, following
Mr. Dowler’s convictions for battery upon a law enforcement officer, battery upon a
health care worker, and a persistent violator enhancement?
ARGUMENT
The District Court Abused Its Discretion When It Imposed Unified Sentences Of Fifteen
Years, With Five Years Fixed, Subject To A Period Of Retained Jurisdiction, Following
Mr. Dowler’s Convictions For Battery Upon A Law Enforcement Officer, Battery Upon A
Health Care Worker, And A Persistent Violator Enhancement
Mindful that he is still serving his period of retained jurisdiction, Mr. Dowler
asserts that, given any view of the facts, his underlying, unified sentences of fifteen
years, with five years fixed, are excessive.

Where a defendant contends that the

sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Dowler does not allege that
his sentences exceed the statutory maximum. Accordingly, in order to show an abuse
of discretion, Mr. Dowler must show that in light of the governing criteria, the sentences
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are excessive considering any view of the facts. Id. (citing State v. Broadhead, 120
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385
(1992)). The governing criteria or objectives of criminal punishment are: (1) protection
of society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v.
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Mr. Dowler asserts that the district court failed to give proper consideration or
weight to the mitigating factors that exist in his cases. Specifically, he asserts that the
district court failed to give proper consideration to his admitted substance abuse
problem and desire for treatment.

Idaho courts have previously recognized that

substance abuse and a desire for treatment should be considered as a mitigating factor
by the district court when that court imposes sentence. State v. Nice, 103 Idaho 89
(1982).
Mr. Dowler began using alcohol and marijuana

at the age of

14,

methamphetamine at the age of 16, hallucinogens at the age of 18, and opioids at the
age of 25.

(PSI, pp.19-20, 50-51.)

Dependence

with

Amphetamine

Physiological

Dependence

with

He was recently diagnosed with Alcohol

Symptoms

–

Physiological

In

a

Controlled

Symptoms

–

In

Environment,
a

Controlled

Environment, Cannabis Dependence with Physiological Symptoms – In a Controlled
Environment, Opioid Dependence with Physiological Symptoms – In a Controlled
Environment, and Hallucinogen Abuse. (PSI, p.49.)

It was recommended that he

participate in Level 2.1 Co-Occurring Intensive Outpatient Substance Abuse Treatment.
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(PSI, pp.20, 60.) He now has a “deep desire to be clean [and] sober.” (PSI, p.20.) His
arrest for the case at hand served as a “wake-up call” and he asserts that he is now
“done with drugs.” (PSI, p.20.) His sobriety is now one of the most important things to
him and one of his goals is to get help with his sobriety. (PSI, p.21.)
Mr. Dowler recognized that his use of alcohol contributed to the crimes at hand
noting that, “I feel like none of this would of happen if I left the alcohol alone.” (PSI,
p.5.) In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
conduct, his recognition of his problem, his willingness to accept treatment and other
positive attributes of his character.” Id. 121 Idaho at 209. At the sentencing hearing he
noted that:
I just want to say I have made some mistakes in my life and I’m not
perfect and, you know, I need some kind of treatment. You know that.
There’s been times out there that I did work; that I did good. . . . There’s a
lot of things I know I [need] to do to stay clean. When I was out there here
recently, I was holding – I had a full-time job. It wasn’t for that long. I
mean, the period of the last ten years I’ve been out of prison. You know, I
worked as a painter, as a welder, fast food. So there are some good
things about me.
But I just – either way, no matter what happens, I know I’ll get some
kind of treatment and the help that I need. And the reason why I didn’t
want to take the deal to begin with on this prison sentence because, you
know, I really thought I was innocent. I didn’t really have any intent to
harm anybody, but, you know if I wouldn’t have been drinking and just if I
would have stayed sober, this wouldn’t have happened. You know.
So it’s kind of like a wake up call to get my life together. I mean,
I’m 36. I don’t want to be 50 years old [and] still be a drug addict.
So I just hope that the court takes that into considering [sic] some
of the things that I’ve said. You know, because I – I want to do good in my
life. I’m not a lost cause. I just want to do good in my life. So even if I do
go to prison or if I don’t, or if I get a rider, no matter what happens, I’ll pull
through it. You know, I will get back on track.
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So just wanted to say that. And I think I [have] a good chance of
making it in my life; no matter how bad I fouled up. . . . I do have some
issues and, yeah, I’m – I just need help, Your Honor.
(Tr. 2/4/16, p.125, L.6 – p.126, L.25.)
Furthermore, Idaho courts have previously recognized that Idaho Code § 192523 requires the trial court to consider a defendant’s mental illness as a sentencing
factor. Hollon v. State, 132 Idaho 573, 581 (1999). Mr. Dowler has been previously
diagnosed with bipolar disorder and depression. (PSI, pp.18-19.) In July of 2013, he
was voluntarily admitted to Intermountain Hospital due to suicidal ideations, depression,
and both auditory and visual hallucinations. (PSI, p.19.) At that time, he was diagnosed
with bipolar disorder, current phase mixed with psychotic features.

(PSI, p.40.)

Mr. Dowler acknowledges that he would likely benefit from medication management and
counseling. (PSI, p.19.)
Additionally, Mr. Dowler suffered through an extremely difficult childhood. (PSI,
pp.13-14, 127-128.) A troubled childhood is a factor to be considered in sentencing.
State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001). Mr. Dowler and his younger
brother were kidnapped from their daycare by their biological father when he was either
four or five years old. (PSI, pp.14, 127). They were then abused physical and sexually
by his father’s girlfriend. (PSI, p.14.) His younger brother later died from cancer as a
child. (PSI, p.128.) After his brother passed away, Mr. Dowler began to suffer from
depression, started skipping school, and started using drugs. (PSI, p.128.) He grew up
around drugs as his parents were drug users. (PSI, p.14.) At the age of sixteen, his
father died of a heroin overdose.

(PSI, p.14.)

Due in part to his depression and

troubled childhood, Mr. Dowler was only able to complete the 7th grade. (PSI, p.16.)
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In his closing comments to court, Mr. Dowler acknowledged that his behavior
contributed to his criminal actions and asked the court to consider the good in him when
it determined his sentence:
Even though I have been found guilty of what happen, I realy [sic]
didn’t mean for this happen, and I know that if l would of just left the
alcohol alone none of this would never of happened. I wasn’t living like I
was suppose to, so I’m in fault. I been needin [sic] help. I’m a good
person I realy [sic] am I did work at a few jobs in the last 10 years, I work
my last job for 5 years as a welder & painter, I got isicynide [sic] poison
from a carbon black paint things haven't been the same since. I do
deserve my freedom.
Based upon the above mitigating factors, Mr. Dowler asserts that the district
court abused its discretion by imposing excessive sentences upon him. He asserts that
had the district court properly considered his substance abuse, desire for treatment,
mental health issues, and difficult childhood, it would have crafted less severe
sentences.
CONCLUSION
Mr. Dowler respectfully requests that this Court reduce his sentences as it deems
appropriate.
DATED this 14th day of July, 2016.

__________/s/_______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 14th day of July, 2016, I served a true and
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy
thereof in the U.S. Mail, addressed to:
MICHAEL LES DOWLER
INMATE #57122
NICI
236 RADAR ROAD
COTTONWOOD ID 83522
SAMUEL A HOAGLAND
DISTRICT COURT JUDGE
E-MAILED BRIEF
DANICA COMSTOCK
ADA COUNTY PUBLIC DEFENDER
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF
__________/s/_______________
EVAN A. SMITH
Administrative Assistant
EAA/eas
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